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• Court of Appeal cases establishing points of principle 

• HSE alerts and priorities 

• Occupational health – the new focus of enforcement?

Introduction 
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• Appeal against conviction to the Court of Appeal can only be 

brought with permission of the Court of Appeal

• The test for an appeal succeeding is that the conviction must 

be "unsafe or unsatisfactory"

• The burden of meeting that threshold rests with the Appellant

Appeals against conviction – the view of the 

Court of Appeal 
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• ENW was charged with:

1. A breach of Regulation 3 (1) of the Management of Health 

and Safety at Work Regulations 

2. A breach of Regulation 4 (1) of the Work at Height 

Regulations 2005 planning, supervision and execution of 

work at heights

3. A breach of Section 2 (1) HSWA 

The company was acquitted of counts 1 and 3 but convicted 

under the Work at Height Regulations 2005. 

Regina v Electricity North West Limited
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The Court of Appeal dismissed the appeal against conviction on 

the basis that:

• The fact there had been no reasonably foreseeable risk was 

not an answer to a charge under Regulation 4 (1) of the Work 

at Height Regulations 2005

• The acquittal on counts 1 and 2 which meant that the jury 

found there to have been no reasonably foreseeable risk, was 

not relevant to the charge on a second count and evidence 

that there had been deficient planning even in the absence of 

a foreseeable risk was sufficient for the conviction to stand

Regina v Electricity North West Limited (cont.)
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• The case related to the removal of asbestos by the Defendant 

Company during refurbishment works at a school.  

• The company was charged with a breach of Section 2 (1) 

HSWA and Section 3 (1) HSWA.

• The prosecution was opened on the basis that there was no 

factual difference in the basis of the charges but that the law 

required separate charges because those at risk were both 

employees (Section 2) and non-employees (Section 3).

• The Defendant company was convicted under Section 2 

HSWA but acquitted under Section 3 HSWA 

Regina v Squibb Group Limited 
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• The Court of Appeal ruled, in dismissing the appeal, that

1. Inconsistent verdicts were not of themselves a ground of 

appeal 

2. There was a very high threshold for an appeal being 

allowed on the grounds of inconsistent verdicts 

3. The jury was entitled to conclude that in relation to 

employees the Defendant company could reasonably 

practicably have done more than it did in relation to non-

employees

Regina v Squibb Group Limited (cont.)
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R v Squibb Group Limited 

In determining likelihood of harm risked occurring the Court 

must take account of the best evidence available even if that is 

by its nature "rough".  In this case HSE brought no evidence 

before the Court as to the likelihood of the harm risked occurring 

and therefore the Defendant's expert's assessment of the 

likelihood as being "low" should have been accepted – fine 

reduced from £400,000.00 to £210,000.00.

Sentencing 
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R v NPS London Limited 

The case concerned whether the Court could take account of 

the assets of a linked organisation.  The Court ruled:

1. The starting point should always be the turnover of the 

Defendant company before the Court.

2. The mere fact that the offender is a wholly owned subsidiary 

of a larger corporation or that a parent company or other 

"linked" organisation is in practice likely to make funds 

available to pay a fine is not a reason to depart from the 

established principles of company law

Sentencing (cont.)
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3. Whether the resources of a linked organisation are available 

to the offending company is a factor which may be more 

readily taken into account when examining the financial 

circumstances of the offender in the round and assessing 

"the economic realities of the organisation".

The fine was reduced from £370,000.00 to £50,000.00

Sentencing (cont.)
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• Agriculture Sector Intervention Strategy – February 2019

• Farm vehicles 

• Work at height 

• Child and public safety 

• Electricity 

HSE Focus (Safety)
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• HSE Safety Alert 11 July 2018 – preventing unauthorised 

access of scaffolding and other work platforms

• Deals with security of construction sites including 

scaffolding and ladders.  Risk assessment should cover 

trespasser risks. 

• A forerunner of more prosecutions for risks to unauthorised 

personnel? 

HSE Focus (Safety) (cont.)
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• HSE Safety Alert December 2018 – tower crane, slew Brakes 

and release mechanism maintenance 

• HSE Safety Alert 18 March 2019 – platform lifts (vertical lifting 

platforms and/or lifts for people with impaired mobility).  

Highlights potential danger from 

• Inadequate maintenance of door components

• Inappropriate adjustment of door locks

• Interference with zone bypass switches at doors 

• Unauthorised access to lift well (shaft) when lifting platform 

is at a different level  

HSE Focus (Safety) (cont.)
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• Enforcement – a change in emphasis?

• The Sentencing Guideline – how does it apply to occupational 

health prosecutions 

• What has been the impact of the Guideline?

• The Guideline in action – HAVS 

Occupational health – the focus of enforcement

p14



• Incident led investigations 

• Emphasis on safety 

• Targeting key (safety) risks 

• High risk industries/processes eg COMAH

HSE's traditional approach 
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"This year we launched our comprehensive Health and Work 

programme to reduce the harm to health caused by poor 

management of risk.  More than a million people every year 

suffer from work related ill health, and thousands die from 

conditions arising, in part at least, from their jobs.  The 

programme focuses on work-related stress, musculoskeletal 

disorders and occupational lung diseases, three priorities that 

account for the most impact on people's lives and the greatest 

lost-time and economic consequences."

HSE annual report 2017/18

Enforcement – a switch in emphasis 
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The Go Home Healthy programme (launched 2017 by HSE) 

• Building awareness and understanding 

• Positively engaging employers and workers in improving 

work-related health

• Promoting the "norming" of good health practices 

Enforcement – a switch in emphasis 
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Why the change?

• Enforcement should tackle key issues 

• Lost time and economic loss from ill health vastly exceeds 

that due to traumatic injury 

• The approach of the Courts to sentencing in health based 

prosecutions 

• The view from the top – Martin Temple, Chair of HSE 

Enforcement – a switch in emphasis 
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• Culpability – very high to low 

• Level of harm risked – Level A, Level B or Level C

• Likelihood of the harm risked occurring

• Categorisation of the Defendant for sentencing 

Impact of the guideline on occupational health 

prosecutions
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• Rolls Royce Plc, Derby Crown Court August 2013 – fine of 

£60,000.00

• Charter Housing Association, Cwmbran Magistrates Court 

October 2017 – fine of £500,000.00.

• Calderys UK Limited, Leeds Crown Court November 2018 –

fine of £60,000.00

• Thanet Council, Canterbury Crown Court October 2016 – fine 

of £250,000.00

• Nordam Europe Limited, Cardiff Crown Court August 2018 –

fine of £400,000.00

• Balfour Beatty, Sheffield Crown Court June 2018 – fine of 

£500,000.00

The Guideline in practice in occupational health 

cases – HAVS 
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• Culpability – high 

• Level of harm risked – Level B

• Likelihood of harm risked occurring – high 

• Categorisation of company – large (or very large?)

• Harm occurred as a result of the breach so Court could move 

to a higher category or move up within the range 

• Likely penalty – sentencing range £1.5 to £6 million with a 

starting point of £2.4 million 

What if Rolls Royce had been decided after the 

Sentencing Guideline came into force?
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ANY QUESTIONS? 

Jon Cooper

Partner 

DDI : 0117 989 6596

E: jon.cooper@wbd-uk.com
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