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• Grenfell Tower – what will be the impact on health and 

safety/fire safety?

• Improvement and Prohibition Notices 

• Trends in health and safety prosecutions 

• Sentencing 

• Regulatory priorities for the coming year

Introduction – topics to be covered 
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• Are the investigations dove-tailing or competing? 

• Police investigation – corporate/gross negligence 

manslaughter

• Investigations by regulatory authorities – fire service, Local 

Authority, HSE 

• The Inquiry

• The Inquests

Grenfell Tower – a legal morass?
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• The first real test of corporate manslaughter?

• Arguments as to prejudice and abuse of process in the 

subsequent criminal trials?

• Mind the (risk) gap! – a review of the relationship between 

the client process, Building Regulations and health and 

safety/fire safety legislation? 

• Social housing – is the current model right?

Grenfell Tower – what might emerge?
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• On 8 February 2018 the Supreme Court handed down Judgment in the case of HM Inspector of 

Health and Safety v Chevron North Sea Limited [2018] UKSC 7

• The case went to the House of Lords to decide between current conflicting decisions of the Court 

of Appeal in Rotary Yorkshire v Hague [2015] EWCA Civ 696 and the Court of Session decision in 

the Chevron case.  

• The approach of the Court of Appeal was that the Employment Tribunal, when dealing with 

appeals against Notices, could not take account of evidence which came to light following the 

service of the Notice and decisions had to be based solely on what was known to the Inspector at 

the time the Notice was issued. 

• The Supreme Court, favouring the Scottish approach, held:

• When an Inspector serves a Notice what matters is his opinion as to the risks of serious 

personal injury when the Notice was served

• However on appeal the focus shifted – the appeal was not against the Inspector's opinion but 

against the Notice itself

• Having regard to the wider consequences of Notices, in particular the risk of criminal liability, it 

was right to have regard to other evidence which assisted in ascertaining what the risk in fact 

was 

Improvement and Prohibition Notices under HSWA 

1974 – Scotland one England and Wales nil!



Potential implications of the Judgment

• More Notices likely to be appealed?

• Greater reticence on the part of Inspectors before serving 

Notices?  or

• Wider use of Section 20 requests for documents in order to 

justify decisions to serve Notices and/or an increase in FFI 

invoices reflecting this approach 

Improvement and Prohibition Notices under HSWA 

1974 – Scotland one England and Wales nil! cont
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• Significant increase in personal prosecutions under Section 

37 HSWA and Section 7 HSWA

• More prosecutions relating to occupational health –

prosecution practice recognising the change in workplace 

risks?

• More "risk based" prosecutions 

• More cases contested 

• More Newton hearings 

Trends in health and safety prosecutions



Establishing the sentencing platform;

• Culpability 

• Seriousness of harm risked 

• Likelihood of harm risked occurring 

• Categorisation of organisations for sentencing purposes

Sentencing – the impact of the Definitive 

Guideline



Although there is no specific guidance as yet from the Court 

of Appeal it is considered that the Court of Appeal would only 

in exceptional circumstances interfere with a sentencing 

Judge's assessment of culpability.  That is because:

• It is essentially a fact based conclusion  

• The assessment is often made, where  the level of culpability is in 

dispute, after a Newton hearing or consideration of lay and/or expert 

evidence 

• The Court of Appeal is not the forum for resolving factual disputes

What do the cases tell us? – culpability
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The likelihood of the harm risked occurring

• Generally, the seriousness of harm risked is capable of agreement.  There may be 

disputes in prosecutions based on occupational health issues but, as with 

culpability, it is likely that the Court of Appeal would intervene on a finding in the 

lower court only in exceptional circumstances.

• Appeal against the likelihood of harm risk occurring may be more fertile.  In R v 

Tata Steel UK Limited [2007] EWCA Crim 704 the Court of Appeal was persuaded 

that evidence of a lathe being operated for some 150,000 man hours without 

incident was "a powerfully persuasive pointer against the offence being one of 

high likelihood"

• However Regina v Diamond Box Limited [2017] EWCA Crim 1904 is to the 

contrary.  In that case repetition of a process over a substantial period of time was 

categorised as "an accident waiting to happen".  The Court of Appeal also added 

that the assessment of likelihood is "quintessentially a matter for the  sentencing 

judge on all the evidence before him".

What do the cases tell us? – seriousness of 

harm risked



• "Where an offending organisation's turnover or equivalent very greatly exceeds 

the threshold for large organisations it may be necessary to move outside the 

suggested range to achieve a proportionate sentence".

• Requirements – necessity and proportionality.

• There is a threshold – each case will be assessed on its facts and with regard to 

necessity and proportionality.

• R v Havering Borough Council [2017] EWCA Crim 242 – Court of Appeal declined 

to interfere with the Crown Court Judge's conclusion that the Defendant's turnover 

of £120 million notwithstanding that it was a public body, allowed him to treat it as 

"very large" organisation.

• R v Whirlpool UK Appliances Limited [2017] EWCA Crim 2186 – Turnover of just 

over £700 million:  The Sentencing Judge having concluded there was low 

culpability and arrived at harm Category 3 (having assessed seriousness of harm 

risked and likelihood of that risk occurring) arrived at a staring point of £1.2 million 

and imposed a fine of £700,000 after credit for plea and other mitigation.  The 

Court of Appeal arrived at a starting figure of £450,000 and, giving credit for the 

plea and other mitigation, substituted a fine of £300,000.

What do the cases tell us? Categorisation of 

organisations for sentencing purposes; "large or very 

large"



• What matters is whether the fine imposed … was manifestly excessive.  

If it is not manifestly excessive then the precise route by which the Judge 

arrived at that figure is neither here nor there. – Tata Steel.

• "In this area, as much as any, the Court should not lose sight of the fact 

that it is engaged in an exercise of judgment appropriately structured by 

the guideline but, as has often been observed, not straight jacketed by 

it." – Whirlpool. 

• "No two health and safety cases are the same.  The Guideline provides 

for very substantial financial penalties in appropriate cases, particularly 

when the offender is a large or very large organisation.  Yet it is subtle 

enough to recognise that culpability, likelihood of harm and harm itself 

should be properly reflected in any fine, as well as turnover" – Whirlpool.

Court of Appeal – Is common sense 

prevailing?
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Fire Safety 

• Emphasis on high rise premises and cladding 

• More enforcement action 

HSE priorities 

• Health and Work programme to reduce levels of work-related 

stress, musculoskeletal disorders and occupational lung 

disease

• Targeting of SMEs

• Focus on low-frequency, high-impact catastrophic incidents

Regulatory priorities 
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