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Key Challenges for various 

dutyholders 



Why is the management of H&S 

important? 
 

 

 

 

 

 



 

 

HSE Statistics / values 

 Fatalities  

 2015/16: 144 employees  

 Non-fatalities 

 1.2 million employees suffering a work-related illness 

 78,000 non-fatal injuries to workers reported by employers 

 Most frequent causes of injury are manual handling, slips and  

trips and falls from height 

 Total £14.3 billion per year resulting from  

     current or recent working conditions 

     (2013/14 estimate) 

 



How much of a problem is this? 

• 500,000 workers suffering from work related stress, 

anxiety and depression in 2015-2016 (new and long 

standing) 

• Per person suffering 24 working days lost on average 

• This amounts to 45% of the working days lost to ill health  

• 37% of all work related ill health cases, due to stress 

• £2.4 BILLION- annual cost of work related stress, 

anxiety and depression in 2014 -2015 

• 11.7 million working days lost to stress in 2015-2016 

• Low skilled construction workers 3.7 x higher suicide rate 

than other occupations 

 

 

 

 

 

 



Corporate H&S Duties 

  

Duty to “ensure” the health, safety 

and welfare of employees 

 

  

Duty to “ensure” the health and  

safety of non-employees 

 

 “So far as is reasonably 

 practicable”  

Section 2 

Duty to 

employees 

Duty to 

non- 

employees 

Section 3 

 



Individuals H&S Duties  

Duty to take reasonable care  

of self and others affected 

by work (s.7) 

 

Where an offence… has been  

committed with the consent,  

connivance, or…attributable to  

any neglect on the part of any director, 

manager… or a person who purports to  

act in that capacity, he/she as well as the 

company shall be guilty of that offence (s.37) 

 

 

Duty of 

employees 

Section 7 

Section 37 

Liability of 

directors and 

senior managers 



 

 

Business Impacts 

 Reputation and adverse PR 

 Immediate aftermath 

 Inquest 

 Sentencing 

 Management time 

 Investigation by regulator 

 Inquest 

 Prosecution 

 Claims made by employers / subcontractors /;agency workers etc 

 



Business Impacts cont….  

• Lower productivity 

• Lower happiness- higher staff turnover 

• Lost time managing sickness cover 

• Impact on colleagues- ‘toxic workplace’ 

• Can lead to near misses or accidents 

• Can lead to poor customer service 

• Outbursts/ attacks on colleagues  

 

 



Work Related Stress – Policies  

• Stress – inability to cope with demands placed upon 

them (applies to all levels of the business) 

• Legal position  

– Work related stress is not RIDDOR reportable 

• HSE Stress Management Standards – not a legal 

requirement but….. 

– Implications of work related stress? 

– Cases? 

• Barber v Somerset CC – foreseeability?  

Employee’s role? 

• Majrowski v Guy’s Hospital - harassment  

 



HSE Management Standards  

• The result of several studies back to 1980’s 

• Identify primary sources of stress at work 

• Recommends a strategy for organisational improvement 

 

“The Management Standards represent a set of conditions 

that, if present, reflect a high level of health well-being and 

organisational performance” 

 



Recognising a mental health problem 

People experience mental health differently, you may 

notice no change- importance of an open culture. 

Signs may include: 

• Changes in people’s behaviour, mood or interaction  

• Changes in productivity and motivation 

• Struggling to make decisions and get organised 

• Tired, anxious, withdrawn 

• Losing interest in tasks previously enjoyed 

• Changes in habits- appetite change, increased drinking 

and smoking 

 

 



Potential Liability  

• If leads to an accident, may be prosecution under Health 

and Safety at Work Act 1974. The fact of knowing a 

person was suffering from stress, anxiety or depression 

and taking no action could be an aggravating feature. 

• May lead to civil action that as an employer- or in an 

employment like relationship- you were vicariously liable 

for a negligent act or omission, for an assault or even 

sexual assault. 

 



Graham v Commercial Bodyworks Ltd 

• Court of Appeal 2015 

• Injuries were sustained by a body shop employee  

• Co-worker had sprayed his overalls with an inflammable 

substance and then used a cigarette lighter in his 

vicinity.  

• The actions causing the injury were intentional and did 

not arise from anything which was inherent in the nature 

of the employment.  

• The employer was not vicariously liable  

 

 



Morrisons Supermarkets Plc 2016 

Mohamud v WM Morrison Supermarkets Plc  

Supreme Court , March 2016 

• Employee at a petrol station verbally abused customer in 

unprovoked attack 

• Followed him out of the petrol station shouting at him to 

leave 

• Employer held vicariously liable for assault of customer 

by employee. 

 



Cox v Ministry of Justice 2016   

• Ministry of Justice held vicariously liable for injury 

caused by non employee 

• Prisoner carrying out work in a kitchen negligently 

caused injury to another worker 

• Not an employee but sufficient connection between what 

he was doing as furthering the aims of the Ministry of 

Justice (rehabilitation of offenders)  

• Enough to give rise to vicarious liability. 

 



 

 

Financial impacts 

 Fines 

 Uninsured / impacts the bottom line 

 

 Sentencing Guidelines 

 Retrospective effect from 1 February 2016 

 Apply to organisations AND individuals 

 Definitive guideline applicable in all courts in E&W. Mandatory 

 Introduced to ensure more transparency & consistency 

 Fines will rise significantly  

 Very large companies fall outside the ranges in the Guidelines  

 



 

 

Defining Culpability 

 Level of culpability extremely important 

Very High 

Deliberate breach or 
flagrant disregard of the 

law 

High 

Fell far short of the 
appropriate standard 

Medium 

Fell short of standard in 
a manner that falls 

between descriptions in 
high and low culpability 

Low 

Did not fall far short of 
appropriate standard 



 

 

HSWA Breach - Categories of harm 

 Seriousness of harm risked + likelihood of harm = Harm 

Categories 1-4 (NB: Risk of harm – not actual harm) 

 Seriousness of harm risked classified as: 

 •Death 

•Physical or mental impairment resulting in lifelong 
dependency 

•Health condition resulting in reduced life expectancy 

Level A 

•Physical or mental impairment not amounting to Level A, 
which has a substantial and long-term effect on the 
sufferer’s ability to carry out normal day to day activities or 
on their ability to return to work  

•A progressive, permanent or irreversible condition 

Level B 

•All others not in A or B Level C 



Overview of Harm “risked” category 

• Establish the Harm category from the matrix: 

 



Level of Turnover 

 Then decide the Organisation Category based 

on TURNOVER: 

 

 Very large organisations: “turnover … greatly exceeds 

£50m” 

 Large (>£50m t/o) 

 Medium (£10-£50m t/o) 

 Small (£2-£10m t/o) 

 Micro (<£2m t/o) 

 



 

 

What the fines might look like – “Large” 



 

 

What the fines might look like – “Medium” 



 

 

Corporate Manslaughter and Corporate 

Homicide Act 2007 

 Prosecution must prove the way in which activities were managed or 

organised: 

 Caused a person’s death; 

 Amounts to a gross breach of a relevant duty of care owed to the 

deceased; and 

 Senior management’s role in the breach was a substantial element 

in the breach 

 

 

 

 

 



 

 

Corporate Manslaughter and Corporate 

Homicide Act 2007 

 Safety Culture: 

 The jury may also 

 consider the extent to which the evidence shows that there were 

attitudes, policies, systems or accepted practices within the 

organisation that were likely to have encouraged any such failure 

... or to have produced tolerance of it 

 



 

 

Corporate Manslaughter  



Individuals H&S Duties 

• Consent – have knowledge and endorse / direct it 

 

• Connivance – have knowledge and ignore it 

 

• Neglect – should have been aware (even if they are not) 

and taken action 

 

 

 



 

 

Individuals  

 Similar 9-step approach based on culpability & risk of harm 



Importance of ‘collaborative working’? 

• HSE principles on collaborative working – working with 

other enforcement agencies 

• Collaboration within your industry – setting the 

“appropriate standard” 

• Collaboration between employees and employers – 

shared responsibility. Less likely to target individuals for 

prosecution 

• Legal obligation to provide information to certain parties 

(contractual / moral etc) 

• Compliance with the law implied from informing visitors 

to site about H&S risks / site inductions and policies 



Questions? 
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