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Background 

• Alex Hudson – Solicitor, Pinsent Masons 
 

– Regulatory specialist based in Manchester 

– Experience representing clients in connection with 

regulator investigations, inquest and prosecutions   

– Assistance with immediate incident response and 

management, bespoke regulatory advice, appealing 

enforcement notices and support with contracts, 

projects and due diligence   

– All aspects of health and safety advice, both 

contentious and non-contentious, and experience in 

successfully challenging corporate driving offences  



Agenda 

• Legislation, ACOP and other relevant updates 

• Brexit Update and HSE position on ‘no deal’ Brexit 

• Fire safety, Building Regulations and sentencing 

• Gross negligence manslaughter sentencing guideline 

• Incident investigations and legal professional privilege 

• Enforcement notices  and appeals  

• HSE Review of RIDDOR 

 



Legislation Update 

• Ionising Radiations Regulations 
 

– Replace the 1999 Regulations 

– Impose duties on employers to protect employees 

and other persons against ionising radiation  

– Notification and registration requirements 

– Management of radiation protection 

– Designated areas 

– Monitoring of persons exposed to radiation 

– Control of radioactive substances 

– Duties of employees 

 



Approved Codes of Practice Update 

• Ionising Radiation 
 

– Dose limit for exposure to the lens of the eye has 

been reduced from 150 mSv to 20 mSv in a year 

– New system of authorisation for work  

– Notification required at lower level of activity 

– Broader definition of “outside worker” 

– Requirement for procedures to estimate doses to 

members of the public 

– Clarification regarding employees’ duty to cooperate 

– Medical appeals 



Legislation Update 

• Gas Safety (Installation and Use) Regulations 
 

– Minor amendments in force from 6th April 2018 

– Extends exemptions for compression installations 

downstream of isolation valves 

– Examination combustion performance of appliances if 

it is not reasonably practicable to examine operating 

pressure or heat input 

– Landlords’ record keeping requirements regarding 

gas safety checks 



Approved Codes of Practice Update 

• Gas Safety 
 

– Changes introduced to reflect 

the new regulations 

– Guidance updated but no 

changes to ACOP material 

– Flexibility in the timing of 

landlords’ annual gas safety 

checks and determination of 

the date when the next safety 

check is due 

 

 

 

 



Approved Codes of Practice Update 

• PUWER 1998 
 

– Overhauled introduction and background information 

– Introduction of short summaries before regulations 

– References to PUWER 98 replaced by PUWER and 

other legislation referenced updated 

– Minor amendments to ACOP paragraphs, where 

necessary, to update information 

– Guidance material has been simplified where possible 

and more use made of lists 



Approved Codes of Practice Update 

• First Aid At Work 
 

– Nature of workforce and particular health problems 

– Guidance on first aid kits 

– Automated external defibrillators 

– Travelling first aid kits 

– First aid training  

– Additional training needs 



Other Updates 

• New workplace exposure limits 
 

– Reintroduces biological monitoring guidance values 

– Implement EU changes from 21 August 2018: 
 

• New WELs / entries 

• New 8-hour time weighted averages  

• New short term exposure limits 

• New skin notations 

• Reductions to existing WELs 
 

– Transitional arrangements until 21 August 2023 



Other Updates 

• PAS 91 
 

– Standard questions for contractors, subcontractors, 

suppliers bidding for public sector projects  

– Updated section on health and safety: 

• 12 general policy and capability questions  

• Plus specific questions based on CDM 2015 roles 
 

Example: “Do you implement arrangements to meet the 

[ROLE] duties under CDM 2015” 



Brexit 

• Government remains committed to negotiated outcome. 
 

• ‘No deal’ notices published (with HSE input) so 

businesses can make informed plans and preparations. 
 

• Topics include: 
 

– Trading goods and product safety 

– Workplace rights  

– Regulating chemicals 
 

• 29 March 2019 … 

https://www.gov.uk/government/collections/how-to-prepare-if-the-uk-leaves-the-eu-with-no-deal#workplace-rights


Fire Safety – Review 

• Failures identified: 
 

– Roles and responsibilities are unclear; 

– Regs and guidance are ambiguous/inconsistent; 

– Processes that drive compliance are weak and 

complex with poor record keeping; 

– Competence across the system is patchy; 

– Product testing, labelling and marketing regime is 

opaque and insufficient; and 

– Residents often go unheard. 



Fire Safety – Review 

• Recommendations: 
 

– New regulatory framework; 

– Focus on building safety during the design, 

construction, refurbishment and occupation phases; 

– Giving residents a voice in the system; 

– Expectations around improved levels of competence; 

– Balance government ownership of building standards 

and industry ownership of technical guidance; and 

– Robust and transparent construction products regime. 



Fire Safety - Sentencing 

• H&S Guidelines do not apply to fire safety offences 
 

– R v New Look Retailers [2011] – culpability, harm, 

mitigating/aggravating factors relevant but applying 

guidelines risked distorting sentence levels 
 

– R v Sandhu [2017] – useful check when considering 

if sentence is lenient or excessive 
 

– R v Butt [2018] – fine of £250,000 reduced to 

£150,000 



Incident investigation 

• SFO v ENRC (Court of Appeal) 
 

– Legal advice privilege: protect confidential 

communications between clients and their lawyers 

– Litigation privilege: 

• litigation must be in progress or in contemplation; 

• communications must be for the sole or dominant 

purpose of conducting that litigation 

• litigation must be adversarial 
 

Practical application to incident investigations? 



Enforcement Notices 

• HM Inspector Health and Safety v Chevron North Sea 

 

 

 



Enforcement Notices 

• HM Inspector Health and Safety v Chevron North Sea 
 

– HSE inspection of offshore installation and prohibition 

notice served due to corrosion of stairways. 

– Notice appealed by Chevron 

– Supreme Court: “On an appeal the tribunal is not 

limited to considering the material which was or should 

have been available to the inspector. It is entitled to 

take into account all the available evidence relevant to 

the state of affairs at the time of the service of the 

prohibition notice, including information coming to light 

after it was served.”  

 

 

 



Gross Negligence Manslaughter 

• Sentencing Guidelines 
 

– Applies from 1 November 2018 

– Maximum: life imprisonment (range 1 to 18 years) 

– Culpability (very high, high, medium and low) 

– Harm? All cases inevitably of the utmost seriousness 

– Aggravating and mitigating factors 

 



HSE Review of RIDDOR 

• Currently meets its objectives, remains ‘fit for purpose’ 

and could not easily or desirably be replaced with 

another system. 
 

• Recommendations: 
 

– Narrow the scope of Reg. 5 (injuries to non-workers) 

to align with Reg. 4 (injuries to workers) 
 

– Expand the list of reportable occupational diseases 
 

– Simplify and clarify existing RIDDOR guidance 

 



Questions? 
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