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Topics:

• Sentencing update: appeals challenging the levels and likelihood of 

harm

• Legal procedural update including the consultation on guilty pleas

• Health and safety issues surrounding sleep

• Legal obligations regarding security and terrorism

• Section 3 HSWA - Do you know your undertaking? The effect of role 

creep

• Issues to consider in an aging workforce
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Sentencing update
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Update on New Sentencing Guidelines

• Sentencing Guidelines – 1 February 2016

• Changed the way we defend against prosecutions

 Cost v Benefit analysis against defending 

 Stage at which we enter a guilty plea 

• Assessing where the offence sits in the guidelines now key

 Culpability Level

 Level of harm risk – Category A, B, or C

 Likelihood of harm occurring categories C

• Crucial to negotiate with the prosecution as can dramatically affect the level 

of fine
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Culpability

• Scope for broad interpretation 

(e.g. vague, “between high and 

low”)

• If it is Low – unlikely to be 

prosecuted 

• Medium Culpability usual 

starting point
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Level of Harm – Level A, B or C?

Harm risked, not eventuated

• A - Death or lifelong impairment

• B - Substantial and long term 

effect affecting ability to carry out day 

to day activities

• C - All others

• Regulators will are likely to start at A 

if able – fall from height, blindness 

etc. 

• May need to consider obtaining 

expert evidence if cannot be agreed.  

• Trial of Issue – cost v benefit analysis 
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• How do you reach a conclusion?

• Statistical – number of employees 

vs. number of instances of accident

• Experience – was person more 

experienced, had more training? 

• How foreseeable was it? 

• Not an agreed approach to this yet taken by 

the Courts.

• Arm your defence weaponry – obtain 

evidence on all aspects.  

• Different Judges will take different views. 

Likelihood of Harm – High, Medium or Low



squirepattonboggs.com

• Increasing fines as further into 2016 / 2017 

Defendant Date 

Sentenced

Breach Fine Turnover Company Size

Tata Steel

26 July 2016 Two counts of breaching section 2(1) HSWA

- two workers suffered injuries to their hands 

in two separate incidents involving machinery 

which had unsuitable guarding.

£1.98m £4bn Very large 

Merlin Entertainment 

Ltd
27 September 

2016 

Section 3(1) HSWA £5m £500m. Large/Very Large

Parker Hannifin 

Manufacturing Ltd

19 September

2016

Reg 3(1) of MHSWR and Section 2(1) of the 

HASWA

£1m £19m 2015. Medium 

Network Rail
21 September 

2016

Health and Safety Breaches – after woman 

killed by train at foot crossing. 

£4m £6bn Very Large

Embrace All Ltd 

8 September 

2016

Care home fined – fatal injuries – breaches 

of HSWA.

£1.5m company.

Manager sentenced 

to 9 months in 

prison (susp 2 

years).

£13.1m Medium

Wilko

11 January 2017 Section 2(1) 20-year-old female worker 

paralysed, after a cage full of paint tins fell 

on her

£2.2m £1.4bn Very Large

DFS

23 February 2017 Sections 3 of the MHSWR and Section 2 (1) 

HSWA

£1m £729m Large/Very Large

http://www.shponline.co.uk/health-and-safety-at-work-1974/
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• Appeals – what are we now seeing? 

Previously unlikely due to legal costs compared with likely 

reduction in fine.
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25 October 2016 saw the first 2 appeals against sentences under the new Guidelines –

both cases were upheld:

• Kenneth Thelwall, a company director, had been sentenced to 12 months’ 

imprisonment after an employee of his company was crushed and killed. Thelwall

claimed that the sentence was “manifestly excessive” because the judge in the original 

case had incorrectly assessed culpability and the harm risked. The Court of Appeal 

upheld that there was ample evidence to support the original conclusion. 

• Watling Tyre Service Limited (T.O. £20 million+) had been sentenced to a £1 million 

fine after an employee sustained fatal injuries in 2006. The company appealed that due 

to ‘excessive delay’ between the incident and sentencing the sentence was too high. 

The Court of Appeal ruled that the 10 year delay had already been taken into account 

when the original sentence was given. 
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• MJ Allen Holdings Ltd (T.O. £32 Million – medium sized)

The company admitted it had breached section 33(1)(c) of the Health and Safety at Work etc. Act 1974 and on 5 April 2016 was 

sentenced to a fine of £160,000.

The judge assessed the culpability as medium because of the failure to put in place measures that should have been in place 

under the health and safety regulations. The level of harm was assessed as level A and falling into category 2 on the basis that 

there was a risk of death or very serious injury, although this was balanced against the fact that no harm was actually caused. 

The judge took a starting point of £240,000 under the guidelines, gave a full deduction of a third and fined the company 

£160,000.

The company appealed on the following three grounds:

•It should have been a category 3, low likelihood of harm case –rejected. 

•Starting point was too high and failed to give any significant allowance for mitigating factors. – persuasive 

•The judge double-counted by including the period over which the breach existed as an additional aggravating factor affecting 

seriousness when identifying the starting point, when, as he put it, it is a factor that should have been taken into account 

when assessing culpability –dismissed.

The CoA stated that there were significant mitigating factors which should have driven the starting point down. The court went 

on to remark that in this case it was highly relevant to have regard to the company's small operating profit. The net fine imposed 

of £160,000 represented 23% of the company's operating profit.

Taking these factors into account and stepping back, the court considered that a more appropriate starting point would have 

been £120,000. The appeal was allowed. The £160,000 fine was quashed and a fine of £80,000 substituted.
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Although not directly applicable in Scotland, in Scottish Power Generation Limited the 

Sheriff overseeing the case at the local Sheriff Court of Dunfermline deemed it appropriate 

to apply the 2015 Guidelines, under which a fine of £1.75M (reduced from £2.5M for an 

early guilty plea) was imposed.

On appeal, the Lord Justice General found that the Sheriff had been correct to “have 

regard” to the 2015 Guidelines and considered that there was no need to depart from the 

previous approach taken by Scottish courts. The appeal judges could not establish how 

exactly the Sheriff had applied the Guideline, and thought his “starting point” had been too 

high. They quashed the original fine of £1.75M and found a new “starting point” of £1.5M, 

which was calculated by considering both previous case law and the 2015 Guidelines. They 

then applied a reduction for an early guilty plea but felt that one third was too high, and 

reduced this to a 20% reduction, producing a fine of £1.2M. 

Scotland

Scottish Power Generation Limited – appeal 
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Following the Scottish Power case, in the above case the Sheriff had regard to the 2015 

Guidelines.

Craig Services was fined a total of £61,000 and J M Access Solutions was fined £30,000. Both 

companies were considered “small companies” and that on the financial information available 

to the Court, there was no realistic prospect that any fine imposed would be paid by either 

company.  The Sheriff stated that the “fines I impose will serve to mark society’s condemnation 

of each company’s conduct, and may act as a deterrent to others.” 

The individual in this matter, Mr. Donald Craig, was sentenced to two years’ imprisonment, the 

maximum custodial sentenced available under the 2015 Guidelines.

Scotland

HMA v Craig Services & Access Limited, Donald Craig and J M Access 

Solutions Ltd
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Northern Ireland

• Clear disparity between Scotland and Northern Ireland – difficult to determine whether 

the 2015 Guidelines are being considered by the Courts in Northern Ireland.

• Burke Shipping Services Limited (T.O. £1M – micro company) three workers fell 

from height and sustained multiple fracture injuries – fined  £15,000.  Under the 

Guidelines, a single offence of Medium Culpability, Harm Category 3 in this bracket, 

would produce a starting point fine of £14,000 (with a range of £6-25K).  It is therefore 

difficult to determine whether this company was fined with reference to the 2015 

Guidelines, as the level of fine sits within the range suggested.

• Ready Egg Products Limited (T.O. £40M) – an employee lost all fingers on right 

hand in workplace accident - fined only £7,500 for three health and safety offences. 

Using a typical Medium Culpability, Harm Category 3 offence as an example, this 

company would have had a suggested starting point fine of £100,000 under the 2015 

Guidelines.
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Procedural update



squirepattonboggs.com

• Consultation February-May 2016.

• New guidance published 7 March, applies to all cases where first hearing is 

on or after 1 June 2017 (regardless of when alleged offence occurred).

• Key principle: “The purpose of the guideline is to encourage those who are 

going to plead guilty to do so as early in the court process as possible.”

New guidance on credit for guilty pleas (1)
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• One third reduction where guilty plea is indicated at the first stage of 

proceedings (normally the first hearing at which a plea or indication of plea is 

sought and recorded by the court).

• Currently, one third reduction is available where guilty plea is entered at the 

‘first reasonable opportunity’ – incentive to reserve position until narrower 

basis of plea agreed and/or agree reduced culpability or harm category.

• Example:

 Large organisation, medium culpability, harm category 2 – starting point £600k fine, 

pleads guilty at first hearing and receives one third reduction – total fine is £400k.

 But if same organisation can agree lower category 3 harm – starting point £300k

fine, plus possibility of reduction.

New guidance on credit for guilty pleas (2)
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New guidance on credit for guilty pleas (3)

• After the first stage of proceedings, the maximum level of reduction is one 

quarter.

• Reduction should be decreased from one quarter to a maximum of one tenth 

on the first day of the trial.

• Reduction should be decreased further from one tenth, even to zero, if the 

guilty plea is entered during the course of the trial.
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New guidance on credit for guilty pleas (4)

• Exceptions include:

 Where there were particular circumstances which significantly reduced the 

defendant’s ability to understand what was alleged or otherwise made it 

unreasonable to expect the defendant to indicate a guilty plea sooner than was 

done, a reduction of one-third should still be made.

– This may mitigate the impact of the requirement to enter guilty please at the first stage of 

proceedings for complex/serious health and safety offences.

 In circumstances where an offender’s version of events is rejected at a Newton 

hearing the reduction which would have been available at the stage of proceedings 

the plea was indicated should normally be halved.
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New guidance on credit for guilty pleas (5)

• Actual guidelines not as “bad” as feared.

• “Nothing in the guideline should be used to put pressure on a defendant to 

plead guilty”?

• Need for expert advice from the outset is more crucial than ever.
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Reform of FFI (1)

• FFI introduced 1 October 2012 to shift responsibility for costs of HSE’s

regulatory functions onto dutyholders in “material breach” of health and 

safety law (i.e. when, in the opinion of an inspector, there is or has been a 

contravention of health and safety law that requires them to issue a written 

notice).

• Criticism:

 Serious/obvious breaches may be so clear cut as to not require much time to be 

spent. Cases which fall into a “grey area” may require more time spent investigating 

and engaging specialist assistance. 

 Erodes relationship between inspector and dutyholder?

 Used to plug budgetary gaps?

 Payment of FFI invoice potentially used as evidence of previous material breach in 

future proceedings?
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Reform of FFI (2)

• Contrary to natural justice?

• If dutyholder disagrees with FFI invoice, they may query it with the HSE and 

no fee is payable for the cost of an initial query.

• However, if dutyholder is not satisfied with the HSE’s decision, they may 

formally dispute the invoice. If dispute not upheld, dutyholder must pay the 

HSE’s costs for dealing with the dispute (@ £124 per hour).

• Panel that hears dispute consisted of two members of HSE and one 

independent - HSE as police, prosecutor, judge and jury!
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• 20 September 2016  - OCS Group granted permission to proceed with a judicial review 

of the FFI dispute process

• Argued that the HSE was effectively “judge in its own cause”. 

• The dispute was heard in front of the FFI dispute panel (consisting of two members 

from the HSE and one independent member) who found in favour of the HSE. 

• OCS did not oppose the idea of the FFI, but questioned the fairness, independency 

and transparency of the process, and as such, applied for permission for a judicial 

review. 

• Prior to the scheduled hearing the HSE settled the case with OCS and a consent order 

was agreed. 

• The HSE also agreed to introduce a revised process for determining disputes on or 

before 1 September 2017. 

• On 9 February 2017, the HSE announced its intention to consult with stakeholders on 

proposals for a revised dispute process, “with a view to making the scheme fully 

independent”. This will give stakeholders an opportunity to offer their thoughts on the 

new procedure.

Reform of FFI (3)



Health and safety issues surrounding sleep

Considerations from a legal perspective 
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The Impact of Fatigue at Work

How can fatigue affect the workplace? 

 Tiredness; 

 Sleepiness including falling asleep against your will ("micro" sleeps);

 Irritability;

 Depression;

 Giddiness/Light headedness/Whirring;

 Loss of appetite/Energy/Digestive problems; and

 Increased susceptibility to illness.
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The Impact of Fatigue at Work

What types of working environment will be affected?

 All.

 Death from Overwork – “Karoshi”
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Work, Sleep and the Law

 Increasing Focus on Well-Being by Regulators

 Helping Great Britain Work Well 



29squirepattonboggs.com

Work, Sleep and the Law

Legal Duties

 Employment Law - Working Time Regulations 1998 

 Working Time

• Maximum working week: 48 hours, averaged over a 17-week reference period.

Derogations for particular sectors – e.g. transport, oil rig workers etc. 

Workers can opt out of (and back into) the 48 hours per week - written notice to employer.

• Maximum working day: 13 hours.

All employees are entitled to a minimum of 11 hours rest in each 24 hour period.

• Night Work maximum: 8 hours averaged over a 17-week reference period.

Defined as work between 11pm and 6am – required to offer free health assessment

• Rest Breaks: 20 minutes rest break every 6 hours.

There are special rules for on-call workers, and entitled to a weekly rest break of 24 hours 

rest in every seven-day period (or 48 hours in every fortnight).
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Work, Sleep and the Law

 Health and Safety Law

 Health and Safety at Work etc. Act 1974 (HSWA) 

• Section 2 and 3 – duty of employers

• Section 7 – duty of employees

 Management of Health and Safety at Work Regulations 1999 

• Regulation 3 – duty to risk assess

• Regulation 5 – duty to make appropriate arrangements 

 Railway and Other Guided Transport Systems (Safety) Regulations 2006 

• Regulation 25 – duty regarding fatigued workers

 Risk Assessment – General duty of employers to make a “suitable and sufficient 

assessment of the risks to the health and safety of his employees to which they are 

exposed whilst they are at work”.
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Work, Sleep and the Law

Legal Duties

 Would sleep need to be risk assessed? 

 Sleeping does not take place in the workplace but employers must consider all 

foreseeable risks – including fatigue

 Is it a risk that if the employee is not getting enough sleep they could pose a higher 

risk? 

 Is it foreseeable that the task they are carrying out might require high intensity 

concentration for which sleep and rest are required?

 Is there a particular culture in the workplace that lends itself to not sleeping?  For 

example, office competition, fear of not ‘getting ahead’, sending emails late at night 

etc., chargeable hours, sales targets etc.  
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Work, Sleep and the Law

Guidance  

 HSG256 – Managing Shift Work 

 “Under MHSWR, employers are required to make an assessment of the risks to 

employees from work activities and make a commitment to introduce measures that 

are ‘reasonably practicable’ to remove or control these risks. This includes the 

number of hours worked and how these hours are scheduled.” 

 Section 7 - Employees also have a duty to take reasonable care of their own health 

and safety and that of other people, who may be affected by their activities at work. 

This duty implies that employees should take positive steps to understand the risk 

factors in their work, such as the causes of fatigue, comply with safety rules and 

procedures and make sure that nothing they do or fail to do at work puts anyone at 

risk.

 There is no specific definition of shift work in law, but it usually means:

• a work activity scheduled outside standard daytime hours, where there may be a 

handover of duty from one individual or work group to another;

• a pattern of work where one employee replaces another on the same job within a 24-hour 

period.
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Work, Sleep and the Law

Guidance

 HSE’s Fatigue and Risk Index

 HSE considers that the Fatigue and Risk Index tool is a risk assessment method for 

use with rotating shift patterns. 

 Was developed for use in the workplace to assist in identifying risk – there are two 

separate indices, one which relates to fatigue (Fatigue Index) and one that relates to 

risk (Risk Index). 

 It focuses on patterns of work. The main differences are due to the different time of 

day effect: the peak in risk occurs close to midnight, whereas the peak in fatigue 

tends to occur some five hours later, in the early morning. 

 Will ask the assessor to put in break times, commuting times, hours worked

 It is not appropriate for work patterns which only involve day working. Nor is it 

advised for use with shift patterns which are worked offshore. 
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Consequences

Both Employer and Employee

 Potential for an accident, long term illness, suicide. 

 Civil claims in negligence – from employees, others 

 Criminal prosecution – regulated by HSE, Police, Local Councils

 Health and Safety at Work etc. Act 1974 – new Sentencing Guidelines

• Individuals

• Directors, Managers, Senior Officers

• Employers

 Corporate Manslaughter and Corporate Homicide 2007

• If led to a death, companies and organisations can be found guilty of corporate 

manslaughter as a result of serious management failures resulting in a gross breach of a 

duty of care.

 Coronial Inquests

• Employer may be considered an interested person 
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Work, Sleep and the Law

Practical Guidance

 Key principles in managing fatigue

 Fatigue needs to be managed, like any other hazard. Do not underestimate it.

 The legal duty is on employers to manage risks from fatigue. Compliance with the 

Working Time Regulations alone is insufficient to manage the risks of fatigue.

 Changes to working hours need to be risk assessed. Risk assessment may include 

the use of tools such as HSE’s ‘fatigue risk index’.

 Employees should be consulted on working hours and shift patterns. Sleep 

disturbances can lead to a ‘sleep debt’ and fatigue. 

 Develop a policy that specifically addresses and sets limits on working hours, 

overtime and shift-swapping, and which guards against fatigue. Implement, monitor 

and enforce it. 

 Develop robust system of recording working hours, overtime, shift-swapping and on-

call working.

 Consider resources, and staffing levels. 
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Technology, New Measures and Sleep

What’s new

 Early Fatigue Detection Systems

 Fatigue Matts 

 Nap Pods 

 Increased focus on working from home

 Restriction on emailing after 6pm – France & Germany
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Health and Safety and Terrorism

Risks and liability in both Civil negligence 

and Criminal prosecutions
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Background

 Sri Lankan cricket team attack - 2009

 Algerian Oil Refinery – Jan 2013

 Boston Marathon – April 2013

 Tunisia Beach Attack – June 2015

 Davis Cup (Ghent) - Nov 2015

 San Bernadino shooting – Dec 2015

 Paris Concert / Stade de France attack – Nov 2015

 Normandy Church Attack – July 2016

 Bastille day massacre – July 2016

 Louvre knife attack - February 3 2017

 Westminster attack - March 22 2017
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Background

 Security and terrorist incidents are highly unpredictable. 

 Companies responsible for organising public events or who have 

employees working abroad in higher risk countries? 

 Civil and criminal liabilities? 
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Civil Liabilities

 No express civil legal duties specific to Terrorism.

 General liability concepts such as negligence would be applied to the 

circumstances relevant to the Terrorist incidents. 

 Employers will owe a duty of care to various parties connected with 

its undertakings and who may be exposed to the risk of Terrorism. 

 Classes of affected persons;

1. Officers, employees, contract staff and volunteers;

2. Participants in events and their entourage;

3. Providers of an event/service who may be employees of a governing 

body, venue or third party;  

4. Fans/Visitors; and

5. Emergency services/next of kin.   
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Civil Liabilities - Negligence Claims Under UK 

Common Law

1. The Claimant must show that the 

Defendant owed them a duty of 

care

2. The Claimant has suffered injury 

through breach of that duty. 

3. Additionally the Claimant must 

show that the type of loss or injury 

for which damages are being 

claimed was foreseeable. 

4. Therefore, the greater the known 

risk of Terrorism the more 

foreseeable it is and the more 

onerous a duty will fall upon the 

employer. 

Duty of the Employer
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Establishing Liability Under Negligence

 Establishing liability under negligence depends on all the circumstances of 

the case and the actions and standards it is reasonable to expect from each 

of the parties involved. 

 This requires a three stage test:

1. The harm must be a “reasonably foreseeable” result of the defendant’s conduct;

2. A relationship of “proximity” must exist between the defendant and the claimant;

3. It must be “fair, just and reasonable” to impose liability

 In practice this will mean looking at:

 Who had control? 

 Were there others involved in the chain of delivery?

 Who made the executive decision?

 Are there procedures in place and are they being complied with in 

practice?

 How can the risk of a potential claim be reduced?  
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Liability Where Spectators Have Been Injured 

When Attending Events

 Courts have distinguished between exposure to ordinary risks 

associated with attending events whereby;

1. The Spectator in attendance must expect to run the ordinary perils. 

2. The Spectator is additionally exposed in cases where the organiser acts 

without proper regard to the safety of Spectators. 

 Within this context the organiser was the entity delivering the event in 

which the latter distinction culpability would be identified. 
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Civil Liability of Employers

 Two important cases on the duties of employers when sending employees 

abroad:

 Dusek v Storm Harbour Securities LLP [2016] EWCA Civ 604

The claimant brought a fatal accidents claim against the defendant 

following a helicopter crash in the Andes Mountains. The claimant alleged 

that the defendant breached their duty as an employer to ensure the safety 

of the flight.

 Cassley -v- GMP & Sundance Ltd and Sundance Resources [2015] EWHC

722 (QB)

Claim dismissed under the Fatal Accidents Act 1976 arising out of a plane 

crash in the People’s Republic of Congo in June 2010.

http://www.lexology.com/library/detail.aspx?g=128b17ec-17e8-4ac2-b808-5d9542006b1f
http://www.lexology.com/library/detail.aspx?g=1ffcfad6-d5a1-4b65-b7b1-720ab3af1d8f
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Criminal Liabilities - Health and Safety 

Compliance

 Under the Health and Safety at Work (etc.) Act 1974 employers have 

general legal responsibilities inc: 

1. To take all reasonable/practicable steps to ensure the health and safety 

of their employee (s.2 HSWA). 

2. To conduct undertakings in such a way as to ensure, so far as is 

reasonably practicable, that persons not in their employment who may be 

affected thereby are not exposed to risks to their health and safety (s.3 

HSWA)

 Would UK criminal law apply to terrorism risk; home and away?

 British Science Museum – not the actual risk but the risk of harm

 Enough that they have exposed a person (employee or person not in 

their employment) to risk - whether the incident occurs on UK soil or 

not.
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EU and International Law

 EU Directive 1989/391/EEC, Article 4 sets out a similar duty to those 

under HSWA 

 The Directive requires member states to take the necessary steps to 

ensure that employers, workers and workers’ representatives are 

subject to the legal provisions necessary for the implementation of 

the Directive

 Article 5 states that the member state must “ensure that employers 

are to ensure the safety and health of workers”.

 To enforce this Directive, each member state must implement its own 

legislation to give the law effect, therefore the law of each state would 

need to be considered with regards to criminal liabilities in those 

countries. 

 Cannot advise on every country - we recommend that in complying 

with UK health and safety legislation, which is very robust, it would be 

likely that global standards would be met. 



47squirepattonboggs.com

Relevant Case Examples

 Hillsborough: Inquest in January 2016 – questions were asked of the FA with 

regards to the duty of care owed at a public event in relation to security risks. In this 

instance, the Jury was asked to consider whether the Match Commander had owed 

a duty of care to 96 people who were killed AND if he was in breach of that duty.  

The Jury was asked to analyse his conduct before and on the day, and whether his 

conduct caused or contributed to the deaths “not merely in a minimal way” and 

whether they were sure that his conduct amounted to “gross negligence” which was 

equal to a criminal act or omission. 

 Algerian Attacks: Families of the deceased terror attack on the BP gas station in 

Algeria have brought civil claims against BP following a coroner’s report that criticised 

the security of the gas station. Following this, disputes regarding the insurance cover

have arisen and whether the contractors were considered ‘an employee’, and the extent 

of the insurance policy coverage (where accidental death and dismemberment, medical 

expenses, corporate kidnapping and extortion were allegedly included).  

https://www.law360.com/articles/798090/insurer-faces-suit-over-coverage-for-fatal-attack-at-bp-plant
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Tunisia - Inquests

 Conclusion returned ‘unlawful killing’ for all 30 Britons killed, January 2017.

 The most commentary in considering terrorism and the duties owed by various parties 

involved and causation. 

 Families’ representatives submitted that there were a large number of deficiencies at 

the Hotel and Thomson/TUI, but these were not found by the Coroner to be causative 

of the deaths. 

 “The simple but tragic truth in this case is that a gunman armed with a firearm, ammunition and 

grenades, went to that beach and entered the Hotel intent on killing as many tourists as he 

could.”  

 “Unarmed guards could never have done very much to deal with a terrorist armed with a 

Kalashnikov and grenades, and I do not consider that the causative link has been made out on 

that topic.”

 “A better CCTV system might at best have meant that the police were notified of the attack a 

little sooner, but not that much sooner.”

 “The attack was so sudden and unexpected that I cannot say that an invacuation procedure, it 

has been recommended in these circumstances, would probably have made a difference.”

 “The response by the police was at best shambolic, at worst cowardly.  It was certainly 

ineffective until the eventual death of the gunman at the hands of the National Guard.” 
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Tunisia - Inquests

 Coroner accepted there were ‘appreciable’ deficiencies, she had not found a 

clear and direct causal link between them and the deaths caused by the 

gunman –

“the “what ifs” are endless”.

 With regards to the FCO travel advice, Coroner Smith recognized that “if 

some customers had seen and read the FCO travel advice, they might very 

well have chosen not to travel to Tunisia, but that seems too remote from the 

matters which I would have to find if were to reach a conclusion that included 

neglect”.
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Prevention of Risks

 The case examples will be very relevant with regards to establishing 

how far organisations/governing bodies/employers are expected 

to go in ensuring their regulations and standards are suitable and 

met, not just in the UK but overseas.

 While it is clearly not possible to secure against every risk worldwide, 

an English Court would expect a governing body to take “reasonable 

steps” to guard against risks. These steps would include:

1. Clear and sensible rules and procedures which are adhered to;

2. Requiring that there are suitable and sufficient risk assessments of the 

security and terrorism risk and sufficient control measures to reduce 

those risks;

3. Robust vetting of competencies by a skilled and security risk competent 

person;

4. Utilising expert security risk advisers either internally or through an 

external third party. 
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Section 3 HSWA - Do you know your undertaking?

The effect of role creep
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Duties owed under Health and Safety legislation 

- relate to the extent of an employer’s ‘undertaking’

- and the risks which are reasonably foreseeable

- Section 3 Health and Safety At Work etc. Act 1974 

- “It shall be the duty of every employer to conduct his undertaking in such a way as to ensure, so far as is 

reasonably practicable, that persons not in his employment who may be affected thereby are not thereby exposed to 

risks to their health or safety”. 

What is your undertaking? 

• What is your organisation’s activity/role?

• Who is the employer? 

• What property does the organisation own? 

• What is the organisation responsible for? 

• Should it legally be doing more or less?

• Are your employees aware of the risks of doing too much? Actions taken

Liability

The more that unnecessary control is 

exerted, the more likely a company will 

be viewed as responsible, and wider 

exposure for potential liability
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• “Role Creep”

• Occurs when due thought is not given to the extent to which an organisation should be 

doing something – e.g. A client is taking on responsibilities of a designer in a CDM

situation.

• Clients asking for advice on this:

 Pre-incident 

– Plan the extent of an organisation’s remit when restructuring or commencing 

new projects 

– Define and reduce the scope of responsibility

– Review the types of contracts needed and T’s & C’s in place

– Consider the types of monitoring and review arrangements required

 Post-incident

– Assists in explaining to a regulator the demarkation of responsibility

– Useful to have documents setting this out
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• Particularly in complex structures with parent/subsidiary 

organisations 

• Property ownership  - can work both ways
– organisations likely to say that it is not their responsibility to review/monitor something it 

owns where they rely on contractor to manage it, or lease it. 

– Organisations do too much, where responsibility should be with those leasing it 

• Carrying out a limited activity but seen to be doing more 

• Use of numerous contractors 
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• Examples of undertakings expanding

 Advertising client – rent/own the space, different arrangements for the space where 

they do not own the property, taking on different construction projects but have no 

specialist construction knowledge, will be required to maintain a register of property 

information, and inspect the property routinely.

 Pub management co. – own a huge portfolio of properties all on different types of 

tenancy/lease agreements. Extent to which responsible under different legislation 

and agreements is different, make use of an FM company

 Charity – own a number of properties also use an FM company, still required to 

monitor and inspect its premises

 Entertainment and events co. – promotes events, organises, contracts with number 

of companies to provide key services, how far expected to monitor and supervise? 
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• Practical ways to manage Role Creep

 Company/Group structure mapping - charts should maintained and reviewed

 The Board – in a complex group structure it is important to understand which 

Directors sit on which boards. Who is responsible and makes the relevant 

decisions?  (e.g. Health and Safety Director on parent and subsidiary board may be 

seen as acting on behalf of the parent) 

 Ensure documentation reflects company’s role and responsibilities – internally and 

externally (e.g. health and safety policy, management of contractors policy, terms 

and conditions in contracts) 

 Decision making flow charts

 If certain activities can be easily partitioned, consider company restructuring 
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Issues to consider in an aging workforce
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Issues to consider in an aging workforce
• According to the U.N.

 In 1999, there were 593m people in the world aged 60 or over

 In 2009, this level had risen to 737m

 By 2050, it is anticipated the figure will be approximately 2bn.

• According to DWP:

 There are more people over the state pension age than children.

 By 2020, people over 50 will comprise half of the adult population.

 Today, someone aged 65 can expect to live to 86 (by 2050, it will be 91).

• In response, the Government:

 Removed the default compulsory retirement age.

 Is increasing the state pension age (66 by 2020 and 67 by 2028).
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Basic H&S duties towards older employees

• Section 2 HSWA 1974 – Duty of every employer to ensure, so far as is 

reasonably practicable, the health, safety and welfare of all his employees.

• Regulation 3(i)(a) MHSWR 1999 – Duty of every employer to make a suitable 

and sufficient assessment of the risks to the health and safety of his 

employees to which they are exposed whilst at work.

• Separate risk assessment for older employees is not required.



squirepattonboggs.com

Physical issues – IOSH research
• Workers over 60 have fewer accidents and injuries.

• But where they do have accidents and injuries, outcomes are more serious.

• Muscle strength reduces with age (but can be slowed/reversed by training).

• Increased musculo-skeletal disorders with age.

• Reduced aerobic capacity and increased bodyweight (but can be prevented 

or reduced by training).

• Balance reduces with age.

• Sensory abilities (sight and hearing) can change (but personal devices can 

assist).
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Physical issues – IOSH research
• Reactions slow (but offset by increased accuracy, accumulated knowledge 

and experience).

• Vast majority of over 65 workers show no sign of cognitive impairment 

affecting job performance or worker safety (except for driving).

• Increased fatigue and interpersonal difficulties.
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Benefits
• Work is generally good for the physical and mental health of people of all

ages (including those with common health problems).

• Also, employing and retaining older staff has benefits for employers:

 Experience

 Maturity/professionalism

 Enthusiasm/commitment (especially when working voluntarily)

• Wider economy – higher GDP.
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What should employers do?

• Review risk assessment if anything significant changes – not just when 

employee reaches a certain age.

• Consider:

 Physical capacity (Can technology assist?  Assess work-rest schedule).

 Shift work (Reduce night work/workload?  Make counselling available?  Provide 

health checks)

 Heat tolerance

 Vision and hearing (PPE, clear signage, etc)

 Psychological (maintain skillset, consider other ways of learning).
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Conclusion

• The ageing workforce is a fact.

• Benefits all round to employing older workers. 

• Under Equality Act 2010, discrimination against someone on grounds of age 

is unlawful (unless the treatment represents a proportionate means of 

achieving a legitimate aim)
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Q & A 
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Contact

Rob Elvin

Head of European Environmental, Safety and Health

0161 830 5257

rob.elvin@squirepb.com
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